
In Brockwell & Carrington Contractors, Inc. v. Kearny Board of Education, et al, the Kearney Board of 
Education opened bids for a public project in September of 2010. The Board awarded the contract 
to the apparent low bidder, Dobco, Inc. Dobco's named HVAC subcontractor, Environmental 
Climate Control (ECC), indicated that it would perform its portion of the HVAC work for 
$7,500,000. ECC submitted forms in connection with Dobco's bid, in which ECC indicated that its 
aggregate rating limit was $15,000,000, and that the value of the backlog of uncompleted contracts 
was $3,500,000. Accordingly, ECC represented that it could perform its portion of the subcontract 
without exceeding its aggregate rating limit. 

The second low bidder on the Project, Brockwell & Carrington (B&C), asserted that Dobco's bid 
was defective on several grounds. With respect to the HVAC work, B&C claimed, among other 
things, that it had received a disclosure from ECC on an unrelated project one month prior to the 
date that bids were opened for the project, and that in its previous bid, ECC had disclosed a backlog 
of uncompleted contracts in excess of $9,000,000. Upon investigation, it was revealed that ECC's 
backlog at the time of Dobco's bid for the project was exceeded $10,000,000, and that ECC had 
thus exceeded its aggregate limit. B&C filed suit in the Superior Court of New Jersey and prevailed 
in its efforts to disqualify Dobco's bid on the basis of ECC's violation. 

On appeal, Dobco argued that ECC was not subject to the aggregate rating limit requirement set 
forth in N.J.A.C. 17:19-2.13, which only applies to "firms." Dobco argued that subcontractors are 
not included in that term. The Court rejected Dobco's argument, holding that the regulation does 
not distinguish between "firms" and "subcontractors," and that there was furthermore a separate 
statutory requirement for subcontractors to submit certifications regarding aggregate rating limits 
under N.J.S.A. 18A:7G-37(a)-(c). The Court also noted that the plain intent of the regulation was to 
"insure the bidder's financial responsibility to undertake the work by requiring aggregate-rating 
compliance," and that exempting subcontractors from this requirement would not advance that goal. 

Finally, the Court held that, unlike contractors, subcontractors could not make use of a provision 
which would allow for an 85% deduction in calculating the value of backlogged contracts, as this 
provision was only meant to apply to single prime contracts. 

 


